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BEUC

BEUC has consistently denounced the flaws in ISDS and therefore welcomes the fact that
the Commission is now proposing to step away from private arbitration. In a context of
widespread public mistrust over secretly negotiated trade deals, it is positive that the
Commission intends to address citizens’ legitimate concerns by proposing an Investment
Court System (ICS) - and allowing for civil society and public feedback by immediately
publishing the proposal.

Nevertheless, the ICS proposal fails to address some of the core flaws in ISDS, and
therefore will not convince consumers that it is the appropriate way forward. The most
worrying aspects for consumers are!:

the ICS proposal includes a specific article on the right to regulate, which is encouraging,
but it does not entirely prevent the regulatory chilling effect deriving from investor
claims. Indeed, under the new proposal, foreign investors will still have the opportunity
to threaten to sue governments for compensation when governments, for example, adopt
an ambitious law to enhance consumer protection. While the regulation would be upheld
as intended, compensation might need to be paid to the investor. This could deter
governments from introducing the new protection (i.e. regulatory chill). BEUC
recommends that a proper balance is found between protecting investors and making
sure that claims against measures designed to meet public policy objectives will not be
allowed.

the proposal includes provisions on ethics and a code of conduct for judges and members
of the court system but fails to guarantee real independence. In particular, it allows
judges to still work as corporate lawyers. To make sure that judges are truly independent
and to prevent conflict of interests from arising, the Commission should further reinforce
the code of conduct and the ethics provisions in its proposal. It is, for example, not
acceptable that a judge can be linked directly or indirectly to one of the parties in a
dispute for a certain period of time surrounding a dispute.

it is alarming that in this ‘era of better regulation’ the Commission is proposing a brand
new bilateral court system, which is likely to be multilateralised in the future, but has not
carried out a proper impact assessment. We urge the Commission to evaluate the costs
and the administrative impacts of its proposal.

Most importantly, there is still no evidence proving the need for a parallel judicial
system between the two most developed legal systems in the world. Existing levels of
protection in the EU and the US are surely enough to guarantee legal security for
investors2.

! This document is based on a collective analysis of the ICS, submitted to the European Commission by some of
the TTIP’s Advisory Group'’s civil society members (BEUC & TACD; T&E; EPHA; EHN & EASL).

2 This is also the conclusion of the opinion on the 2015 TTIP resolution of the Legal Affairs committee of the
European Parliament, the committee responsible for the interpretation of EU and international law.
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